Sears against Normative Template for Marketer-Consumer Communications

Summary

Sears is a vast chain of U.S. department stores.  It has a very long-established catalogue business, and its Internet commerce appears to have been managed as an extension of it.

The Sears site provided contrary evidence.  It scored well on the clarity of the point at which a contract came into existence, and its Returns and Cancellations policy:  "Hassle-free Returns and Exchanges", and "Satisfaction Guaranteed or Your Money Back".  On the other hand, many aspects were inconvenient for customers, and a few smacked of arrogance.

The Terms applicable to a transaction have to be searched out from a variety of web-pages, no consolidated source is provided, and all terms are asserted to be changeable by Sears with no notice or consultation.  The company appears to claim that the terms can be retrospectively changed, and no prior versions or dates of applicability are accessible.  All forms of warranty and liability are denied, even when they are explicit (e.g. on a gift card.  And gift cards purchased prior to late 2003 generally expired after 2 years, without recourse).  It is unclear what laws are applicable to transactions conducted from outside the U.S.A. (which Sears will accept, although it only delivers to addresses within mainland U.S.A.).  Very little information is provided about complaints processes, about what regulatory environments transactions are subject to, and about how to seek recourse.  A test of the web-form failed to elicit the necessary prompt acknowledgement.

Sears' web-site reads as might be expected if a highly aggressive, anti-consumer policy had been implemented, and later selectively moderated under pressure from regulators, the media or consumers.

Information

•
Corporate Identity and Location

No address or contact-point apparent.  No 'About Sears' on the top level, and have to experiment to find it;  and still appears to provide no address or contact number.

•
The Goods or Services

Terms of Use page says "Sears does not warrant the accuracy, integrity or completeness of the content provided in this website, including any advice or other similar information obtained by you from us or through this website".  There appear to be no limitations on the various escape clauses (although perhaps consumer protection laws override them or qualify them).

-
appropriate description

-
safety-related information

-
any constraints on sale

•
The Delivery Process

-
order tracking

A service is provided

•
Accessibility of Conditions

No single link for terms and no apparent consolidated document that can be viewed, saved or printed.  Need to follow through all of Terms of Use (which is primarily about the use of the web-site, but also has some Terms of Contract in it), Customer Service (and, linked from that page, also How To Order, Returns and Cancellations, and several other pages on very specific topics), Shipping and Delivery, Return Status, Order Status, Product Recalls.

The lack of a consolidated version is all the worse because the Terms of Use state that "The use of the Sears.com website (this "Website") and the sale of products and services offered on this Website are governed by the terms and conditions set forth below and all other disclaimers, guidelines, policies and terms and conditions of sale appearing on this Website under Customer Service" (my emphasis).

The Terms of Use web-page malfunctions when printing with either Mozilla or Safari (very badly in Mozilla).

"Sears ships merchandise only to locations within the continental United States".  It is unclear whether laws in the U.S. permit terms to be 'read in' in the vague manner expressed in the Terms page.  It is unclear whether transactions can be conducted with Sears under the laws of any other jurisdiction (e.g. by a person in another country, to purchase goods for delivery within continental U.S.).  If so, it is unclear whether laws in other jurisdictions permit terms to be 'read in' in such a vague manner.  

Terms of Use page says "Sears does not warrant the accuracy, integrity or completeness of the content provided in this website, including any advice or other similar information obtained by you from us or through this website";  so perhaps they try to escape clauses in the contract as well.  There appear to be no limitations on the various escape clauses (although perhaps consumer protection laws override them or qualify them).

The Terms of Use page also says "The Terms and Conditions constitute the entire agreement between you and Sears with respect to this Website. The Terms and Conditions supercede all prior or contemporaneous communications and proposals, whether electronic, oral or written between you and Sears with respect to this Website".  This could be in conflict with the vagueness of the reading in of the content of other web-pages.  It also purports to apply retrospectively, i.e. to permit Sears to unilaterally change the terms applicable to contracts that have already been entered into.  It is unclear what the courts would make of such terms if any consumer actually managed to pursue a case against the company far enough up the judicial system to get a hearing.

-
before transacting

-
after transacting

-
long-term, version-numbered and dated

Pages contain

-
no dates and no version-numbers

-
no indication of whether and when changes have been made

-
no link back to previous versions or differences between versions

•
Completeness of Conditions

•
Clarity of Conditions:

-
price

-
payment

-
security

-
retraction or termination of contract

The Returns/Cancellations page says "Once an order has been processed, we are unable to cancel the order. However, you may refuse the merchandise upon delivery. A refund will be issued once the merchandise is returned to our warehouse"

The (nested) Returns/Cancellations page states "Gift card(s) are neither refundable nor returnable. Lost, stolen or damaged Gift Cards may be canceled and replaced with appropriate proof of purchase. Disregard any language to the contrary indicated on the Gift Card itself".  It is unclear whether the laws of the U.S. or other relevant jurisdictions enable a warranty of this nature can be retracted.

The page also says "Cards sold on or prior to 12/16/03 expire 2 years from date of issue unless issued in CA, MA or NH.  Sears Gift Cards sold after 12/16/03 do not expire".

-
warranties and guarantees

The real meaning is anything but clear, because the Terms of Use attempt to deny everything.

-
any after-sales service

-
contingent liabilities

The Terms of Use page contains highly legalistic Disclaimer and Limitation of Liability clauses.

•
Acknowledgement / Confirmation of Transaction

The (nested) How To Order page states "We'll send an email confirmation within 24 hours to let you know your order has been processed"

•
Legal Context

The key clause in the Terms of Use page has unclear scope, but it may be that the company forces all transactions to be under the law of a particular State of the U.S.A.:  "By accessing and using this Website, you agree that your access and use of this Website is subject to the Terms and Conditions, and all applicable laws, as governed by the laws of the State of Illinois, without giving effect to any principles or conflicts of laws".  It is unclear whether such a clause is effective even in the case of transactions conducted wholly within the U.S.A., let alone partly in other countries.

No information appears to be provided about any applicable mechanisms other than the courts, such as Codes or Tribunals.

Conditions

•
Appropriate Undertakings re Product Quality

•
Appropriate Undertakings re Fulfilment Quality

•
Appropriate Conditions re Contingent Liabilities

•
Appropriate Conditions re Return and Refund/Credit

The Returns/Cancellations page refers to "Hassle-free Returns and Exchanges", and says:

"Satisfaction Guaranteed or Your Money Back

"Our goal is that you are completely satisfied with your purchase. If for any reason you are not satisfied, simply return your purchase in its original packaging, with your original packing slip and sears.com Order Confirmation E-mail Receipt within 90 days of your purchase, 30 days for Home Electronics and Mattresses for a refund or exchange. If you are not satisfied with your purchase after these time periods, please let us know. Your satisfaction is important to Sears"

It also says "Once an order has been processed, we are unable to cancel the order. However, you may refuse the merchandise upon delivery. A refund will be issued once the merchandise is returned to our warehouse"

BUT the page also says "Cards sold on or prior to 12/16/03 expire 2 years from date of issue unless issued in CA, MA or NH. Sears Gift Cards sold after 12/16/03 do not expire"

Security

•
Funds

•
Payment-Related Data, in particular credit-card details

•
Personal Data

•
Malware

Choice

•
Flexibility of Conditions

None apparent.

Consent (not opt-out arrangements or a fixed condition of contract)
•
re the transaction

-
clarity of the point of contract

The (nested) How To Order page states "You'll have a chance to review your total order, including any discounts, tax, and shipping costs. If you're satisfied, you'll provide your credit card information to complete your secure transaction"

•
re data collection and usage

None apparent.

Recourse

•
Enquiry and Complaints Process

-
accessibility

Effort is needed to find the address, telephone-number or email-address to which enquiries and complaints about terms of contract or performance against contract should be addressed.  An email-address is provided within the Returns/Cancellations page only (webcenter@customerservice.sears.com), and a toll-free number is visible on two of the pages (1-800-349-4358), and a web-form is linked to from the Returns/Cancellations page (which is misleadingly referred to as 'email'.

-
copy to consumer's email-archive

The web-form fails to provide any assurance that the text and date-time of submission will be provided back to the complainant.  

-
responsiveness to enquiry or complaint

-
acknowledgement

Unclear whether an acknowledgement is provided.  Test sent on 18-Jun-06 at 15:55 UT+10.  Yes, in 37 minutes.

-
resolution

•
Restitution

-
product quality shortfalls

-
own products and services

-
third-party products and services

-
fulfilment quality shortfalls

-
payment errors

•
External Complaints Mechanisms

-
information provided about them

No evidence of any information.

-
prompt and appropriate communications with regulators

No evidence of any undertakings in that regard.

Redress

•
Law (not mere 'self-regulation')

Unclear what laws and codes a transaction is subject to.

•
Enforcement Accessibility

-
a jurisdiction convenient to the consumer

As above, unclear what jurisdiction a transaction is subject to.

-
limited formality, delay and expense

Unclear what processes are available.

•
Enforcement Scope

All aspects are unclear.

-
action available for restitution, costs, damages and exemplary damages

-
action available re misrepresentation

-
action available re non-compliance with undertakings

-
class action available

•
Application of the Law

